So Your Grain Is In an Insolvent Elevator
If you find that you have stored your crops in a grain elevator that has become insolvent and is
facing either closure by the Nebraska Public Service Commission, or has filed for Federal Bankruptcy
proceedings, you do still have some rights, and this primer will give you an overview of what actions you
may take.
As always, if you have specific legal questions, please seek out an attorney.
This handout is not a replacement for sound legal advice!
If you are only storing your grain:
•

1

If you have not sold your grain to the elevator, but are instead merely storing it so that you may sell
the grain at a later date, then you are in a bailment relationship with the elevator.
o If the Public Service Commission is closing the elevator, the PSC may either1:
 Take title to all grain in storage, in trust, and sort out who owns what grain, and
distribute the grain back to the farmers; or sell the grain and distribute the proceeds
back to the farmers.
• If this happens, a first-priority lien is created in favor of all people who have
stored grain in the elevator2.
 If there is not enough grain to cover all the storage claims:
• The PSC may determine what the value of the shortage is, then make a claim
against the elevator’s bond, and distribute those funds to the farmers.
 The PSC may file suit in court on behalf of the farmers.
o

Keep in mind, you must prove your ownership of the grain with an elevator receipt or similar
paperwork.

o

If the elevator is in Federal Bankruptcy proceedings:
 The bailment relationship creates a possessory property interest in the elevator, for
your grain3.
 When bankruptcy is filed, an estate is created, which consists of all interests held by
the debtor, which is managed by a trustee4. The elevator’s possessory interest in your
grain becomes part of this estate.
• Any action to recover any property in the estate, is place under an automatic
stay. In other words, any legal action outside of the bankruptcy court seeking
the return of your grain, is put on hold while the bankruptcy court sorts out
the elevator’s financial mess.

Neb. Rev. Stat. § 88-547, Grain Warehouse Act.
Neb. Rev. Stat. § 88-547.01.
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See also Isik Jewelry v. Mars Media, Inc., 418 F. Supp. 2d 112, 120 (E.D.N.Y. 2005) (holding that it is the element of
lawful possession, however created, and duty to account for the thing as the property of another, that creates the
bailment, regardless of whether such possession is based on contract in the ordinary sense).
4
11 U.S.C. § 541(a)(1).
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Your rights to your grain, would make you a secured creditor in a bankruptcy
proceeding. If you qualify for an expedited process, you may be able to get your rights
satisfied sooner.
• Normally, you would be subject to participation in bankruptcy proceedings
just like any other creditor. However, if the grain at issue is: wheat, corn,
flaxseed, grain sorghum, barley, oats, rye, soybeans, other dry edible beans,
or rice, then you would be eligible to request an expedited procedure.
• Under an expedited procedure, the courts would generally get the grain (or
proceeds) out of bankruptcy proceedings within 120 days5. This time may be
extended, if necessary.
• The expedited process may also place your claim above that of other secured
creditors,

If you have sold your grain to the elevator, such as a cash forward contract, or deferred pay or deferred
price contract:
•

Generally speaking, if you have sold your grain and delivered it to the elevator, title has passed to the
elevator. You would be considered an unsecured creditor, if you have not received payment for your
grain.
o However, if you delivered your grain while the elevator was insolvent, you may demand
return of the grain, in writing, within 10 days of delivery6.
 This delivery must have been made within 45 days before the bankruptcy action
started7.

If you have sold your grain to the elevator, but have not yet delivered the grain:
•
•

5

Since no grain has been delivered, and no payment made, this would be considered an executory
contract.
Under Federal Bankruptcy law, a bankruptcy trustee has 60 days in which to decide whether to affirm
or reject executory contracts8.
o This means that until the trustee has made a decision, you may not sell your grain elsewhere.
o If the trustee decides to affirm your contract, you must sell your grain to the elevator,
otherwise you will be in breach of your contract.
o You may be entitled to receive adequate assurances from the trustee that you will be paid for
your grain according to your contract9.

11 U.S.C. § 557(c)(1).
11 U.S.C. § 546(d)(1).
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11 U.S.C. § 546(c)(1)(A).
8
11 U.S.C. § 546, see In re New Almacs, Inc., Bkrtcy.N.D.N.Y.1996, 196 B.R. 244.
9
11 U.S.C. § 365(b).
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A note about some terms:
•

•

•
•
•
•

Bailment – a property arrangement where you give someone a piece of your property, with the
express idea that it will be returned to you (or someone of your choosing) at a future date. This
arrangement make you the bailor, and the person who holds your property is the bailee.
Possessory Property Interest – the right to possess a thing; as opposed to the right of ownership. For
example, if you give your grain to an elevator in a bailment arrangement, the elevator has a possessory
property interest. This gives the elevator duty to protect your grain from all other persons, and the
right to recover if anyone else takes your grain.
Estate – in bankruptcy terms, an estate is like a legal portfolio, into which is placed everything the
bankrupt person owns or has rights to (with exceptions, of course).
Trustee – a bankruptcy trustee is someone who is appointed by the court to oversee and administer
the estate, with different duties depending on what kind of bankruptcy is being pursued.
Secured Creditor – generally speaking, this is someone who has a lien against some sort of property
contained in the bankruptcy estate. Without a lien, a creditor is considered unsecured.
Executory Contract – generally, this is a contract that trades a promise to do something in the future,
in exchange for a return promise to do something in the future; e.g., delivery of X amount of grain on
a certain day, in exchange for Y amount of money, paid on delivery.
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